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m THE UNITED STATES 01 STilCT GO0RT 

FOS THE DISTSIGT OF COLUMBIA 



MICHAEL JAY MOLZEH, 
PlaiBtif f 5 



TS. 



FEDERAL BUREAU OF PRISOHS , 
Defendant* 



Civil Case No. 05"2360(HHK) 



PLAIHTIFF'S HdTION TO DEMY DEFEMDANT'S MOTI43N 
Tb DISMISS COMPLAIIT 



COMES NOy plaintiff J Michael Jay Molzen^ pro se, and moves 



t^iis Honoral^le Court to 



plaint or J in the Altertfativej for Summary Judgment. Plaintiff 



provides affidavits and 
that there is a genuine 



deny Defendant ^s Motion to Dismiss com- 



memorandtim supporting plaintiff ^s posiCion 
'issue for trial and refutes defendant's 
defenses which allege tl:^ls coiirt has di^ -^mwbm to summarily dis- 
miss this instant complaint, 

in support of this motion^ an addendum 

cont^i^i^g exhibits backing an affidavit which presents facts 

it ^ ■ 

allowing the c^atinued j|resentation of a bona fide Privacy Act 

el aim* 

tides a memorandum of law that also support 

his Privacy Act claim and refutes defendant's position allowing 

summary judgment in their favor. 

Plaintiff also includes rebuttal to defendant *s Statement of 

Material Facts as t© vhich tttexe is Ho Genuine Dispute, as plaint- 



iff finds these allegati 



rjsj 



ons inconsistant with his persona ofec^^^^SlJ 

. JUL . ■ 5 2006 , 

[^*ANGY MAYER^/HsniNGTOM, €ABM 
" US, DISTR^T COURT 
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IN THE UiNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 



I 



MICHAEL JAY MOLZEN, 
Plaintiff, 



vs • 



FEDERAL BUREAU OF PRISONS, 
Defendant* t 



Civil Case No- 05-2360(HHK) 



MEMORANDUM IN SU^PPORT OF PLAINTIFF'S MOTION TO DENY 
DEFENDANT'S MOTION TO DISMISS COMPLAINT 



Defendant states that this ^^complaint should . . , be dismissed 
for failure to state a blaim [if] it appears beyond doubt that the 
plaintiff can prove no isets of facts to support his claim which 
would entitle him relief/* (Memorandum in Support of Motion to 
Dismiss (Memo), p* 4, citing Conley v Gibson ^ 355 U*S, 41, 45*-46 
(1957)). Plaintiff has; stated a valid claim under the Privacy Act 
and now supports them with facts presented as evidence in this 
instant reply to defendant 's request for summary judgment under 
Rule 56 J Federal Rules pf Civil Procedure* 

Defendant cites Deters v U/S. Parole Comm'n , 85 F*3d 655 (D.G, 
Cir. 1996) as authority|f or presenting a proper claim for relief 
under the Privacy Act, liv Deters provides four elements plaintiff's 
must address in order, ti^- establish a cause of action under the Act. 
(Memo., p. 3), 

First of allj defetjidant alleges that plaintiff cannot establish 

/ ■ I 

the harm claim in the complaint ^^rises to the level of an adverse 

determination under the Privacy Act/' Id* See Deters 85 F.3d at 

657 ('Tpiaintif f ] must prove ... he has been aggrieved by an adverse 
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determination* *0 

Plaintiff sought transfer to a facility in Minnesota based on 
near release and judge pecomniendation criteria* This request was 
denied upon the grounds; that plaintiff's custody score precluded 
such a transfer J as thet reading of offense conduct in the PSIR by 



BOP staff required grea 
factor classification. 



itest severity scoring and public safety 
I Reliance of the allegations in the PSIR 



increased plaintiff's custody score four points, bringing him from 



a low -^8'^ to a medium 
institutions located in 



incarcerated J as his co 
Provided this fact 



12' , precluding him from all four federal 
Minnesota (three low and one minimum)* 
Had plaintiff been scored a moderate on arrest conduct j as allowed 
by obstruction of justice (Add. Exhibit R), he would have been 

rdefendant was, in the State of Minnesota, 
i situation, if the BOP would have deter- 



mined arrest conduct 5 a^ the judge found by the evidence tendered ^ 

|[ 
was non-violent on the j>art of plaintiff and amounted to obstruc- 

ii 
tian of justice, the oultcome of these requests for transfer to a 

low security institution in plaintiff ^s home state would have been 

different* I 

The Privacy Act defitie an adverse determination as one ^Ve- 

latiug to the qualifications, character, rights, or opportunities, 

or benefits- to, the individual that may be made on the basis of 



such record 



.'' 5 U.S 

. II 



UC. § 552a(g)(l)(C). This determination 

made in regards to plaiiiitif f * s character prevented a transfer 

ii 
opportunity allowing foir increased educational opportunities and 

allow increased family visitation to strengthen family ties- 

The second Deters .Element defendant claims plaintiff cannot 



/■^"'■'^^ 
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overcome (that the agency failed to maintain records with the ac-- 
curacy necessary to assiiire fairness in the decision. Det ers ^ 85 
F.3d at 657) is that the BOP failed to accurately maintain the 
record as '^evidence indicates that plaintiff *s presentence report 
is factually accurate/V (Memo, ^ p* 3)» 

Defendant has presented no evidence to support such a claim. 
While defendant agency ignored a verifiable ruling of a U*S- Dis- 
trict Court on the controverted arrest conduct, they maintained 
that making a request t6 the United States Probation Office (USPO) 
input on the matter ''reasonable''' in assuring the accuracy of the 
information contained in the file. A period of two years and 

several requests for clarification passed before the USPO re- 

I 
sDonded (three months after this complaint was filed)* Defendant 

presents this letter from the USPO, plaintiff assumes , as such 

evidence that the PSIR ts -^factually accurate.'' 

The letter presented in the defendant's iDemorandum (Memo*, 

Auterson, Att* 2) should not qualify as evidence as it is not 

verified true and corredt, is not based on personal knowledge ^ and 

i ■ , 

basically amounts to third party hearsay (information the Privacy 

Act was enacted to prohibit in agency record keeping* See Waters 

V Thornburgh , 88§ F.2d 870, 874 (D,C. Cir. 1989)). Additionally, 

^:to make a factual determination of the 

pof mind^ or to what evidence- he considered, 



the USPO is- incompetent 
sentencing judge ^s from 



in his determination which was clearly a departure from the posi- 
tion presented by the U^PO in the PSI'R. Plaintiff presented 
evidence outside of that provided by the PSIR which showed his 
actions during arrest ad non-violent* The court's determination 



3 
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reflects this finding. 
The USPO states in 



'^^<i4i^^ 



! her letter that '"^the Court simply chose< 



as indicated, in the transcript, to apply the guidelines to [plaint- 



iff's] benefit/^ (Memo, 
the only benefit he was 
knowledge that the arre 
as the finding of reck! 



J Auterson^ Att* 2). Plaintiff asserts that 

granted by this court determination was the 

$t conduct would not be viewed as violent ^ 

5SS endangerment or obstruction of justice 



this case approximately 
The USPO further s 



provide for the same upward sentence enhancement of two levels (in 



eighteen months)* 
tated that ^^the Court chose to use the facts 



contained in the Offense Conduct section of the presentence invest- 



igation report to apply 
and not the enhancement 
As stated: above* this s 



an enhancement for Obstruction of Justice 
for Reckless Endangerment During Flight/^ 
tatement cannot be considered evidence and 
is found false by the facts presented by the plaintiff (Affidavit^ 

p, 2, tl 4) outside of tike allegations provided by the PSIR. Again, 

i ■ 

sition to testify to what the court consid- 

ered in it^s ruling in favor of the plaintiff. Plaintiff posits 

that the court could not have made the ruling it did solely on the 

allegation presented in the. PSIR as these Indicate clearly violent ^ 

reckless behaviors, ' i 

The third Deters element (the agency *s reliance on the in- 
accurate records were tae cause of the adverse determination), B5.^ 
F,3d at 657, which defendant claims plaintiff cannot overcome as 
the -^error^' did not cause ^Mefendant to make an adverse determina- 
thion agai,ns:t hirn.-' (Meo^o*, p* 3) 

Plaintiff provides! as presented above, that the adverse 



Case 1 :05-cv-02360-HHI< Document 1 8 Filed 07/05/g006 Page 6 of 23 



determinations were in 
be deemed violent , clad^ 



providing his non**violent offense behavior 
sifying plaintiff with a '^public safety 



factor/* scoring additi'ional custody points to preclude incarc^ 
eration in plaintiff's home state (recommended in the Judgment), 
andj thus, keeping him [from valuable educational opportunities 
and increased family vi^sits to allow strengthening family ties 



(plaintiff has received 
him to FCI Terre Haute 

Finally, in regard 
act intentionally or wi 
records), defendant all 
plaintiff because the u 



no visits since the BOP has transfered 
in April of 2005)* 

p to Deters fourth element (the agency must 
tlfully in failing to maintain accurate 
feges that this element cannot be proved by 
^^e of the misinformation was done in good 
in: good faith (Memo*, pp. 3-4). 

Deters provides thfe basic requirements for the finding of 

failures to maintain accurate records in 
termination regarding the individual by 



wilfull or intentional 
assuring fairness in de 



than gros^ negligence,** 
:(D.C. Cir. 1987), or by 
mitted the act without 
by ^'flagrantly disregar 
bright V United States , 



proving that the defendant agency ''acted with something greater 



^ Tijerina v Walters , 821 F.2d 789, 798 
presenting that the defendant agency com-- 
grounds to believe the act^ was lawful, or 
■Sing others' rights under the Act/' Al- 
732 F.2d 181, 189 (D,G. Gir. 1984), Deters 

also cites that a *Violition must be so patently egregious and 

I- 
unlawful that anyone un<^er taking the conduct should have knox^ it 

unlawful/' Laning;ham v ^Jlnited States Navy , 813 F*2d 1236, 1242 

(D.C. Cir, 1987), See fPeters v U.S. Parole Common , 85 F.3d 655^ 

660 (D.C. Cir. 1996) • 
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Plaintiff points 



:o case authority of this Circuit that has 



held that the wilfull or intentional standard does not require the 



defendant agency to set 
See Tijerina v Walters ^ 



out purposely to violate the Privacy Act. 
821 F*2d 789 (D.C. Cir. 1987). 
Plaintiff continues to present that, at sentencing, the U.S. 
District Court made an explicit finding, a ruling, that there v;as 
a finding of fact that the Court found inconsistant with those 

presented in the PSIR* JThe PSIR made allegations which presented 

I' 
the arrest conduct of plaintiff as violent which required a enhance- 
ment for reckless endangferment, as recommended. The Courts on the 

I 
other hand J found this drrest conduct, by the preponderance of all 

I:.- 
the evidence presented lib the court, was not to be considered Reck- 

i 

that 



less Endangerment , but 



the BOP^ construes as nori 



of Obstruction of Justice, conduct that 



S) 



The U*S. Distract 



i-violent, outside the classification of 

1, ■ 

greatest severity offensp and public safety factor and squarely in 

j 

rioderate level classification as provided by policy. (Add* Exhibit 



Court Judgment was forwarded to the BOP,\ 



along with the PSIR. Pl^^intiff finds that the Judgment is the 

It 

controlling document allowing his ongoing incarceration within 

the BOP. The Judgment ppt the BOP on notice that the "Court adopts 



the factual findings and 



guideline application as indicated in the 



presentence report, excedpt as indicated at the hearing . ^^ (Add., 
Exhibit B; Judgment, p. 5) (emphasis, added). 

Defendant agency has promulgated policy when classifying 
the custody of inmates fclr designation of location of incarceration* 

rlTidetermiialBg' Severity of Current Offense* 



PS 5100.07 requires that 



-^6 



Case 1 :05-cv-02360;;HHK Document 1 8 Filed 07/0^^006 Page 8 of 23 



In Chapter 5, secti 
munity Corrections Manag 



staff shall review the Statement of Reasons , if provided, (attached 
to the Judgment) and ensure the information provided is appropriate- 
ly used classifying the ! inmate/* (emphasis original) (Add., Ex- 
hibit C) . 

Program Statement (PS) 5100,07 also provides instruction and 
policy for classifying ajnd designating inmates (applicable to re- 
designations also)* The f rogram objective is to place inmates in 
facilities through an otjijective system of classif ication* (Add* j 
Exhibit T), 

,pn 7 of PS 5100. 07 J it. instructs the Com- 
;kr (com) J who originally scores the Inmate ^s 
custody and classificationj ".to make reasonable efforts to obtain 
documentation'* that ^^reflect the most severe documented instant of^ 
fense behavior . ^^ (Add. ^ £;xhibit 

BOP regulation, und|r 28 C.F*R, § 524.10, states; 

ii 

|j 
^'It is the policy of the Bureau of Prisons to classify each 
newly committed inmate within four weeks of the inmate's 
arrival at the institution designated for service of the 
sentence and to conciuct subsequent program reviews for each 
inmate at regular i^itervals. The Warden shall establish 
procedures to ensure that a newly committed inmate Is promt- 
ly assigned to a classification team/^ 

28 C^F.R. § 524.15 provides that '^An inmate may appeal j through 

j; 

the Administrative Remed| Program^ a. decision made at initial class- 
ification or- at a prograin review*'* 

As provided above , pS 5100,07 requires that the Statement of 
Reasons within the Judgment to ensure the inmate is classified 
appropriately* An objecti[ve reading of this Statement of Reasons 
would indicate there was la ruling of the court based outside of 
those included in the PSlJR, The PSIR agreed with the plaintiff that 
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he should be sentenced tb conduct under that stated in the indict- 
ment. The Court also agreed* The PSIB agreed x^rith plaintiff that 
his prior criminal history should nojt be scored outside catagory I* 
The Court agreed. The PfelK concluded plaintiff's arrest conduct 
was assultive and recomrnpnded Keckless Endangerment During Flight. 
The Court disagreed, finding instead that the totality of the 
evidence showed plaitiff guilty of non-violent Obstruction of 
Justice, which also required a tV7o level guideline enhancement of 
approximately eighteen m.bnths. This v^as the only disagreement between 
the Court and the PSIR, 1- 

Policy further statist ''— * Total offense behavior is to be 
consideredj utilizing the most serious offense or act committed* 
However , in drug conspiracy cases, the individual will be held 
accountable as documented by the judge in the statement of reason/' 
(PS 5100,07; Appendix B^Special Instructions, p, 5). This policy 
further provides instruction as to developing accurate facts in 
the file for use in decision making as to the inmate* 

The policy and regulation show that steps ne;eded to be taken 
to ensure that the information used in making the adverse determin- 
ation to keep plaintiff from his family and valuable educational 
opportunities were not t.^.ken and ignored through the entire BOP 
organisation. When part of the operating system, vjhen policy is 
ignored it must be done feo in a willful and intentional manner. 



Based upon the stan 
son . 355 U*S. 41, 45-46 
Privacy Act claim from D 



(D.C, Cir* 1996), plaint 



fard of review presented in Gonley v Gib- 
'1957) and the necessary elements for a 
ters V U>5. Parole Comm'n , 85 F.3d 655 



Iff assers he has met the burden of mak- 
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ing a showing that there is a genuine Privacy Act dispute as re- 
quired by Laningham v Navy , 813 F.2d 1236, 1242 (D.C, Cir. 1987) 



(providing evidence that would permit a jury finding on plaintiff's 
favor) , i 

Plaintiff couriterS: defendant defenses alleged in the Meniorandum 
in Support as follows; ■ 



A. 



Statute of Limitations 



Defendant wishes tlhat this Court summarily dismiss this cause 



of action on the ground 
as it this complaint is 
outside of the limitati 
Plaintiff finds de 
5.U,S.G. § 552a(g)(5) m 
the statement that '^the 
two years after discove 



s that it lacks subject matter jurisdiction ^ 

allegedly being presented to this Court 
bt\s period provided -by statute, 
tendant citation and quotation from Title 
isleading and presented out of context in - ■ 
[action may be brought at any time within 
by by the individual of the misrepresenta- 
tion/^ This quotation is gleaned from the '^exception*^ provision 
within the general requirement that '*An action to enforce any liab* 
ility created under thi| section may be brought -.* without regard 
to the amount in controfersyj within two years from the date on 

which the cause of action arises . . * /* 5 U*S\C. § 552a(g)(5)* 

[I ^ 
The question of whin the **date on which the cause of action 

arises^^ is answered by authority of the D*C, Circuit in Spannaus 

V Dept, of Justice , 824iP*2d 52, 56-7 (D,C* Cir, 1987), This case 

held that claims of this nature, raised against an agency of the 

United States governmenti, cannot be maintained in a court unless 

a party has exhausted all administrative remedies to all claims 



Case1:05-cv-02360-HHKi 



presented in the suit, 



! Evidence provided' by both plaintiff and 



for nearly two years pr 
plainti'ffj did not race 
from the BOP Central Of 
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defendant show the issues were being presented administratively 



tor to being filed in this Court. In fact, 
Ive a response to the administrative appeal 
tice until after he filed the complaint, as 



it was returned to plaititiff outside the time required for such a 



response* See 28 CF.R. 
ceive a response within 
tension, the inmate may 
a denial at that level •! 



§ 542*18 (^\*. If the inmate does not re- 

the time allotted for reply, including ex- 

iconsider the absence of a response to be 

|) The time for response, with extention, 

on this appeal was November 9, 2005 (Add*, Exhibit P). The BP-11 

response was dated November 9, 2005 (Memo,, Marvel. Att. 2) but 

[ ■ ' ^ 

plaintiff did not receife the reply until November 16, 2005* 

(Molzen Affidavit j tl 43|* 

i 
To hold for the defendant's position that plaintiff is barred 

i . . 
by the limitation periock, through the evidence of plaintiff *s 

I 

reauests to staff on this issue in October and November of 2003 as 

I 

the *^discovery of the milsrepresentation, '* would be in error and un- 
supported by any fact or allegation to meet the criteria necessary 
by statute* 

Defendant quotes from the provision of the statute which pro- 
vides a suit be presented within two years of the discovery of the 

iatt agency has materially and willfully mis- 
ion required under this section to be dls - 
.*./' 5 U,S*C. § 552a(g)(5)(emphasis added) 



misrepresentation when ^ 
represented any informat 
closed to an individual 



As plaintiff is not making a claim against a required disclosure by 



the agency J instead thai 



the BOP failed to take reasonable steps to 



10 
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maintain records with 



'■^'J^L^ 



such accuracy to provide fairness in their 



decisions regarding hipt, Sellers v BOP , 959 F.2d 307, 312 (D.G, 
Cir* 1992)j defendant^fe reliance on this provision within the 
^statute is misplaced atid does not allow for the dismissal request 
upon a time limitations bar. 

Plaintiff can point to several dates, provided within the 

i 
affidavit provided alothg with these pleadings ^ to which the limit- 
ation would toll J but the argument is moot as they are all clearly 
within the period provided under the Privacy Act for presenting a 

I; 

claim to the U*S. Disti'ict Court, 

I! 
r 

B* Gollat'eral Attack of Agency Decision 

I 

To further support a request for summary judgment, defendant 

claims that plaintiff is impermissibly using the Privacy Act to 

collaterally attack an jagency decision* Defendant provides cita* 

tion^ of recent case aut^hority that allegedly support this claim but 

j 
includes no quotation a^d plaintiff cannot access these cases as 



i 



per docket number or V! 

The following lega 
claim, but instead cite 
F.3d 576, 582 (D.C. Gir 
the form that, in order 
Act Glaim for damages, 
failed to maintain accu 
intentional or willful, 



stlaw citation* 

1 argument, however, fails to promote this 
s Toolasprashed v Bureau of Prisons , 286 
\* 2002) to reargue the Deters elements in 

for the plaintiff to prevail on a Privacy 
the pleadings '^must show that (l) the agency 
rate records, (2) the agency's conduct was 

and (3) an adverse determination was made 



respecting plaintiff du^ to the inaccurate record*" (Memo,, p, 11) 



Plaintiff rests on 



the facts presented above as to tbe/BOP 



11 
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relying upon misinformation from tHe Central File, knowing that a 
verifiable challenge tcE> this information was submitted, was acces- 
sable, and within the agency's power and control to cross-reference 
-the material within the file (See Judgment and transcripts ^ Add., 
Exhibit B; Memo, Auterson, Att. 4) to support decisions affecting 
plaintiff's custody, classification, and incarceration location^ 
adversely* 

The defendant claims that the *'BOP has made reasonable attempts 

iof the information * . /^ (Memo*, p. 12) in 
through the use of ^^Sellers*^ requests to 



to verify the accuracy 
accordance with policy,! 
the USPO. 

Plaintiff posits tjiat this defense claim falls short as it can 
be shown, through policjy, that the agency is required to look to 

of Reasons) when classifying an inmate, 
Idrug conspiracies, as in the case here. (Add., 



the Judgment (Statement 
especially inc ases of 



Exhibi t 

The repeated reference to the ^'Sellers** request by the BOP to 

the USPO to verify statements made m the PSIR is misleading as ,to 

the holding of Sellers f BOP , 959, F.2d 307 (D,C. Cir. 1992). The 

11 
I 

D*G> Circuit held. 

^*As long as the information contained in the agencies files 
is capable of being verified, then, under sections (e)(5) ^ 
and (g)(1)(C) of t|ie Act, the agency must take reasonable 
steps to maintain the accuracy of the information to assure 
fairness to the in<^ividual. If the agency wilfully or in- 

" ) maintain its records in that way and, 
is a determination adverse , to an individ- 
ual, then it will be liable to that person for money damages. 

Sellers , supra, at 312, 

Defendant- states BJpP staff attempts to seek information from 

as to the false allegations presented In 



the author of the PSIR, 
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the document, vyere '"reasonable steps" in assuring plaintiff that 
accurate records were bling used in decision-making , even when 
plaintiff provided them [with specific, court rulings indicating 
that the information wifhin the PSIR was was found inconsistant with 



facts presented to thatjlcourt, the finder of fact in this instant 

I; 
case* I 

The Privacy Act requires the BOP, in ' maintaining a system of 
accurate records, to collect information to the greatest extent 
practicable directly frbm the subject individual when the informa- 
tion may result in adyeiise determinations regarding an individual's 
rights^ benefits J and privileges under federal programs* 5 U*S,C* 
§ 552a(e)(2), ^'This sedtion v^as designed to 'discourage the col- 

ection from third part)^ sources and therefore encourage the accur- 
acy of Federal data gathering,' .., (quoting Analysis .of House and 
Senate Compromise Amendments to the Federal Privacy Act, 120 Cong. ' 
Rec. 40,405, 40,407 (1974)/^ Velikonja v Miller . 362 F.Supp.2d. 1, 
19 (D.D.C. 2004) (case cite omitted). 

held that^ in failures to comply with Pri- 
the inquiry must be whether the agency's 
compliance with [the Privacy Act] would have changed the outcome/^ 
Id. This case also hold:s that records are maintained with adequate 

e accurately reflect the nature of the 
information used from ''a hearsay report.'^ 



The Velikonja court 
vacy Act requirements, 



fairness only if the fil! 
evidence, such as the 
yelikonja , supra, at 17 
On this issue, the 
authority holding that if ''damaging information was *based upon a 
demons trat ably false premise/ retention of the information would 



13 



[Velikonja court cited D,G, Circuit case 
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violate 



the Act. White v 'Office of Pers. H^m^t , 787 F*2d 560, 



6-62 (D.C. Cir. 1986)/^ telikonja , supra, at 16. 



The facts of this instant case can be applied to the author- 
ity above- Prior to presenting the FSIR to the courts it is a 

compilation of "hearsay? and allegations, relying mostly on prosec-- 
ution files in reportin| sentencing factors to the court. Rule 32, 

Federal Rules of Criminal Procedures, allow for the objection of 

ii 
ji 

these allegations and, in a ruling of the facts by the U*S* District 
Court, the objections allowed a ruling in plaintiff s favor* 

The BOP v/illfully iud intentionally ignored the will of the 
court, and ItS' finding of fact, and instead relied upon alleged 
■arrest behavior presented in the PSIR to make decisions adverse to 

plaintiff's incarceration location needs • This is not about ^^col'- 

i 
I 

[administrative decision; it is the BOP's 
Act in its refusal to acknowledge an order 



laterally attacking'' an 
violation of the Privacy 



of the court identifying misinformation found in the PSIR, and the 



continued adverse custoc 
ing that information, an 



y and classification decisions made utilis- 

d that information alone, 

I 

f- 
Deters further provides instruction from the D,C* Circuit by 

stating: ^*[i]n the typidal Privacy Act case •.. it is feasible, 

necessary and proper, for the agency and, in turn, the district 

er each filed item of information is accur- 

es, 821 F,2d 594 (D,G- Cir* 1987)(en banc)]. 



court to determine wheth 
ate* ^ [Doev United Stat 



This is because in the typical case the * truth ^ is Vlearly prov- 



able' or 'relatively eas 
F.2d 307, 311 (D.C, Cir 
Plaintiff does not 



ily ascertainable* * [ Sellers v BOP , 959 

1992)]/^ Deters , 85 F,3d at 658. 
blaim this case to be other than a ^^typical 
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Privacy Act ca.se/' The 
xvould be the fact that 
ing of fact and found t 






only exception this instant case provides 
^ihe U,S, District Court already: made the find^ 
Efat the ^^filed item^'^ was inaccurate • This is 

the basis for the complaint before this court and is shown clearly 

as a claim upon which relief may be granted. 



C. BOP Ex 



femption from the Privacy Act 



Defendant raises th^ defense, allowing for summary dismissal , 
that the BOP Inmate Central Records System is exempt from Privacy 

ssertSj given the facts of this instant case. 



Act claims. Plaintiff b 

this defense lacks merit 

This Privacy Act cc 



^plaint was submitted under Title 5 U.S*C- 



§ 552a(e)(5)* To. allegedly j support this exemption claim, defend* 



ant cites Deters (Memo*^ 

exempted its Inmate Cent 

states; 

''The Commission . • . 
section (e)(5) * • . * 

Reg. 28,948, 28,964 
emphasis on assurin, 
the use of the reco 



p. 7) to support that '^the BOP has properly 
ral Record System/^ This citation^ however. 



has not exempted the system from sub- 
See 0MB Privacy Act Guidelines, 40 Fed* 
(1975) (Subsection (e)(5) 'places the 
,g the quality of the record in terms on 
rd in making decisions affecting rights. 



benefits, entitle mbnts, or opportunities .*- of the indiv- 
idual/' I 

Deters , supra, at 558 n. 2. 

Without citation of j the relevant subsection, defendant claims 
that 28 C.F,R* § 16.97 exempts the BOP Inmate Central Recors System 
from § 552a(e)(5), providing, ^'in part'\ a citation from subsection 
(k)(l) and (2) to support the claim, (Memo*, pp* 8-^9)* 

Subsection § 16.97(k)(l) allows for the exemption of this sys- 
tem of records in § 16*91(j) in the collection of ''information that 
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-X 



may be relevant to the 

Subsection (k) j however 

by providing: 

^*yhere compliance 
interfere with or 






;law enforcement operations of other agencies/' 
^j initially qualifies this exemption practice 



[of § 552a(e)(5)] vjould not appear to 
adversely affect the law enforcement 



process^ and/or vzhfere it may be appropriate to permit 



individuals to con 
collected, e.g* pu 
plied by third-par 
xizaivedj either par 



test the accuracy of the information 
bile source material 5 or those sup- 
ties j the applicable exemption m.ay be 
tially or totally j by the Bureau* ■ 



28 C.F.R. § 16:97(k)^ 

Policyj in this in 

sion to contest the ace 

inmate may challenge th 

her Inmate Central File 



$tant case J provides plaintiff x^ith permis- 
bracy of his files. See PS 5800-il(c) ("'An 
b accuracy of the information in his or 
.) and Memo,, Auterson, Att* 1. Throughout 
nearly two years of addressing this issue administratively , plaint- 
iff was never made awar4 of this exemption j nor was it raised in 

i. 
any level of remedy in the BOP Administrative Remedy Program. 

Contrary to this defens4 asserted within defendant's answer ^ the 

[■ 
BOP Central Office cites the above Program Statement and provided 

I 

that '"an inmate may challenge the accuracy of information in his 

I-.. 
central file aind is required to provide staff with sufficient in- 
formation in support of I a challenge - . - /^ (Memo- ^ Marvel, Att. 2). 
For the above statid reasons j plaintiff prays that this Court 
find that defendant agency has waived this defense, or alternative- 
ly, that it does not spply to this instant Privacy Act claim* 



D. Due P 



rocess and the Privacy Act 



Defendant claims tlia 
Privacy Act as there ha 



t no relief should be allowed under the 
been no violation of plaintiff's Due Proc^ 
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I : r. ; 



■■::■ ^^ ^./''-r 



ess Rights. Plaititiff db^s not see the requirement of such a vio- 
lation in order to support a civil suit under the Act, 
Title 5 U*S.C* § 552a(e) (5) states: 

'"Agency requirements* Each agency that maintains a system of 
'= records shall *** maintain all records which are used by the 
:l agency tn making any determination about any individual with 
'"such accuracy y releyance, timeliness, and completeness as is 
reasonably necessar|r to assure fairness to the individual in 
the determination J"|| [emphasis added] 

I ' ■ ■ 

and 5 U.S*C, § 552a(g) (l|(C) provides for: 

j 

t vV. VGivil remedies* ^-Jh^never any agency fails to maintain any 
^'y ' record concerning aihy individual with such accuracy, rele- 
^^ ' "vance^ timeliness and completeness as is necessary to assure 
■ ^fairness in any determination relating to the qualification, 
or <:;hsr actor, rights^ hr opportunities of, or benefit to the 
t. otindividual that may [be made oti the basis of such record and 
/'>vk; eonsequently a determination is made which is adverse to the 
- ^;^individual[ j] the individual may bring a civil action against 
■ ■ -- Ihe agency, and the ^district courts of the United States shall 
have jurisdiction ii| the matters under the provisions of this 



section/' [emphasis 



added] 



Defendant cites Olim v Wakinekona, 103 S.Ct. 17^1 (1983) to 



3ti5>port the position tha 
inmate in any particular 
for the transfer of any 



the BOP has no obligation in placing an 
prison or region^ or provide any reason 
Inmate. Plaintiff's understanding of BOP 
policy touching this area conflicts with this interpretation of 
BOP responsibility* || 

Program Statement 5100.07 provides instruction to BOP staff on 
custody classification. ['^Custody classification is a procedure 
whereby inmates are assigned levels accourding to their criminal 

histories and institutional behavior/adjustement /O (Add, Exhibit 

I 
S)* The classification is reviewed at each annual TEAM ( id. ) ■ 

I^ile this classification process only recommends custody levels 
and permits the use of professional judgment, 'Vhen the unit team 
decides not to folloii/ the recommendations of the point total, they 
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br this decision in writing on the custody 
the inmate." (Id.; PS 5100.07, Ch. 8 pp. 1- 



K'spe'fe<*i'<df which inmates a 
"'^ tfeerl* joints'" fall outs 



document the reason(s) f!: 
review form, and- inform 
2). 

The program objectiv-e^ by providing instruction through the PS 

■■.■■■ , ""y ; 

v^^^S40C^*O7 '^Security Designktion and Custody -Classification Manual^*' 

placed in facilities commensurate with 
;;^'n<;t;he4p:';i§ecurity and program needs throtrghrfflrr -;. :ab3ective system of 
"n-^^ cla^si-f ication . '' (Add . , Exhibit S) (eni;pha^is: -added) - 

— I>tllas been plaintiff's persotial iexpei^ience^ by witnessing the 

:e transfered to .:other ;^ii:is:titutions when 
jide the ranged :Qf : present; Custody classific- 
^■^'^^■^■t^a^ .,^ These transfers are provided : whether ttee .inmate requests 
^^tiieio^'or not, even if he p^ishes to stay at the present institution- 

misplaces as there where no standards to 
consider on the application of regulations and policy in that oase. 
The ruling i^as based upon a state procedure allowing for ''Administr- 
ator'~ discretion in transfer decisions ^ without providing any ob- 
jective or defines criteTia to support the decision- Olxm ; 75 
L.Ed, 2d at 825. 

CONCLUSION 



Plaintiff has shown 
case show that the BOP u 
inconsistant with a cort 
determined plaintiff's a 
offense'* designation and 
that the reliance of the 



that the facts presented in this instant 
ed information from the PSIR that was found 
ruling and decision, that the BOP adversely 
rrest conduct to require ''greatest severity 
classification as ^'public safety factor,'' 
BOP on the PSIH misinformation was the only 
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document the reason(s) fbr this decision iti writing on the custody 



review form, and inform 
2). 



the inmate." (Id.; PS 5100.07, Ch. 8 pp. 1- 
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"V.^' 



The prograsi objective, by providing instruction through the FS 
5100.07 "^Security Designation and (Custody Classification Manual/* 

placed in facilities commensurate with 
their security and program needs through an objective system of 
classification /' (Add., Exhibit S) (emphasis added). 

It^has been plaintiff *s personal experience by witnessing the ; -: 
speed of which inmates are transfered to other institutions when ;- 
their ''points*^ fall otitsld^: the range of present custody classific>^ 
ation. These transfers are provided whether the inmate requests 
them or not, even if he ^j^ishes to stay at the present institution > 

Relinace on Olim is ! misplaces as there where no standards to 
consider on the application of regulations and policy in that case. 
The ruling was based upofi a state procedure allowing for ''Administr- 
ator^' discretion in transfer decisions, without providing any ob- 
jective or defines criteria to support the decision- Olim , 75 
L.Ed. 2d at 825. 

CONCLUSION 



Plaintiff has shown 



that the facts presented in this instani 



case show that the BOP used information from the PSIR that was found 

inconsistant with a cort ruling and decision, that the BOP adversely 

j. 

determined plaintiff *s arrest conduct to require ''greatest severity 



offense'^ designation and 
that the reliance of the 



classification s^s -'public safety factor,'' 
BOP on the PSIR misinformation was the only 
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reason for this enhance 



to refuse plaintiff at 
recommendation , causing 
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^^ 



classif icationanfe;custody designation j and 



the BOP willfully ignored evidence that countered this information 



^ansfer to his hortie state, as per judicial 
him to miss out on valuable educational 
opportunities and persoanl family visits ^-that xrould have allowed 
for strengthening family and community ties, allowing smoother in- 

upon release, 

tered defendant de^fenses in which claims 

ary judgment- Plaintiff has clearly shown, 

f the statute, th^t his cause is x^ithin the 
limitations period of two years from the'-exhaustion of administra- 
tive remedy, that the BDP waived any possible exemption from the 

d completely), and that policy and procedure 
regulation allow|feuch a claim such as this 

the four corners of the statute. 



tegration into society 

Plaintiff has coun 
v7ould have allowed summ 
by the plain language o 



Privacy Act (totally an 
provided by the BOP kud 
to be presented within 



good faith and for no o 
Act claim. Whether the 



Plaintiff has show^ that he has presented this complaint in 



ther reason than to address a valid Privacy 
defendant finds that a '^collateral attack^' 



WHEREFORE plain^if 



or lack of constitutional claim precludes'^: such relief seems irrel- 
evant. Nowhere , in the Act does it provid.e that plaintiff must 
show such a claim as: th^ one defendant priesents as one that merits 
this court's attention* 

'F asserts that he^^^^has met the burden of 
countering defendant's request for summary judgment and has sub- 
mitted a valid claim^ uppn which relief may be granted. As such, 

icendant*s Motion to Dismiss Complaint or. 
Summary Judgment \be DENIED and allow the 
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in the Alternative, for 



I 
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)-m\ 



complaint to proceed as 
cedure. 



Dated: June 28, 2006 
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allowed under Federal Rules of Civil Pro- 



Respectfully submitted, 







Michael Jay Molzen, pro se 

Reg. No. 09229-041 

P.O. Box 33 

Terre Haute, IN 47808 
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IN THE 
FOR 



MICHAEL JAY MOLZEN , 
Plaintiff, 

vs. 



FEDERAL BUREAU OF PRISONS, 
Defendant. 



U5?ITED STATES D I STRTCT COURT 
THE DISTRICT OF COLUMBIA 



Document 18 Filed 07/05/EQp6 Page 2 



x,,^^ 



^^h^i}uv{ 



) 
) 

) Civil -Case No. 05-2360(HHK) 

) 

) CERTIFICATE OF SERVICE AND 

I MAILING 
) 



THIS WILL CERTIFY that the following documents were placed in 
the legal mail system aj: the institution, with proper postage affixed, 
for service and mailing: 

(1) Plaintiff's Motion to Deny Defendant's Motion to Dismiss ... 

(2) Plaintiff's Reply to Defendant's Statement of Material Facts ... 

(3) Memorandum in Support of Plaintiff ' s- Motion to Deny ... 
(4), Affidavit of Michael Jay Molzen 

(5) Addendum 

(6) Certificate of Service and Mailing 
addressed as follows: 



Clerk of Court 

U,S. District Court 
for the District of Coltimbia 
333 Constitution Ave., NW 
Washington, DC 20001 



4^ 



on this 3^ ^ day of June, 2006. I, Michael Jay Molzen, declare 
this true and correct, iinder the penalty of perjury, as provided 
by 28 U.S.C. § 1746, 



Diane M, /-Sullivan^ AUSA 
Office of the U,S* Attorney 
Civil Division 
555 Fourth Street, NW 
Washington, DC 20530 




Michael Jay Molzen, affiant 



